AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

952.209

952.209 Clauses related to contractor’s
qualifications.

952.209-8 Organizational conflicts of
interest-disclosure.

As prescribed in 909.507-1(e), insert
the following provision:

ORGANIZATIONAL CONFLICTS OF INTEREST DIS-
CLOSURE-ADVISORY AND ASSISTANCE SERV-
ICES (JUN 1997)

(a) Organizational conflict of interest
means that because of other activities or re-
lationships with other persons, a person is
unable or potentially unable to render im-
partial assistance or advice to the Govern-
ment, or the person’s objectivity in per-
forming the contract work is or might be
otherwise impaired, or a person has an unfair
competitive advantage.

(b) An offeror notified that it is the appar-
ent successful offeror shall provide the state-
ment described in paragraph (c¢) of this provi-
sion. For purposes of this provision, ‘‘appar-
ent successful offeror’” means the proposer
selected for final negotiations or, where indi-
vidual contracts are negotiated with all
firms in the competitive range, it means all
such firms.

(c) The statement must contain the fol-
lowing:

(1) A statement of any past (within the
past twelve months), present, or currently
planned financial, contractual, organiza-
tional, or other interests relating to the per-
formance of the statement of work. For con-
tractual interests, such statement must in-
clude the name, address, telephone number
of the client or client(s), a description of the
services rendered to the previous client(s),
and the name of a responsible officer or em-
ployee of the offeror who is knowledgeable
about the services rendered to each client, if,
in the 12 months preceding the date of the
statement, services were rendered to the
Government or any other client (including a
foreign government or person) respecting the
same subject matter of the instant solicita-
tion, or directly relating to such subject
matter. The agency and contract number
under which the services were rendered must
also be included, if applicable. For financial
interests, the statement must include the
nature and extent of the interest and any en-
tity or entities involved in the financial re-
lationship. For these and any other interests
enough such information must be provided
to allow a meaningful evaluation of the po-
tential effect of the interest on the perform-
ance of the statement of work.

(2) A statement that no actual or potential
conflict of interest or unfair competitive ad-
vantage exists with respect to the advisory
and assistance services to be provided in con-
nection with the instant contract or that
any actual or potential conflict of interest or
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unfair competitive advantage that does or
may exist with respect to the contract in
question has been communicated as part of
the statement required by (b) of this provi-
sion.

(d) Failure of the offeror to provide the re-
quired statement may result in the offeror
being determined ineligible for award. Mis-
representation or failure to report any fact
may result in the assessment of penalties as-
sociated with false statements or such other
provisions provided for by law or regulation.

(End of provision)

[62 FR 40752, July 30, 1997, as amended at 74
FR 36368, July 22, 2009]

952.209-71 [Reserved]

952.209-72 Organizational conflicts of
interest.

As prescribed at 48 CFR 909.507-2, in-
sert the following clause:

ORGANIZATIONAL CONFLICTS OF INTEREST
(AUG 2009)

(a) Purpose. The purpose of this clause is to
ensure that the Contractor (1) is not biased
because of its financial, contractual, organi-
zational, or other interests which relate to
the work under this contract, and (2) does
not obtain any unfair competitive advantage
over other parties by virtue of its perform-
ance of this contract.

(b) Scope. The restrictions described herein
shall apply to performance or participation
by the Contractor and any of its affiliates or
their successors in interest (hereinafter col-
lectively referred to as ‘‘Contractor’) in the
activities covered by this clause as a prime
Contractor, subcontractor, cosponsor, joint
venturer, consultant, or in any similar ca-
pacity. For the purpose of this clause, affili-
ation occurs when a business concern is con-
trolled by or has the power to control an-
other or when a third party has the power to
control both.

(1) Use of contractor’s work product. (i) The
Contractor shall be ineligible to participate
in any capacity in Department contracts,
subcontracts, or proposals therefore (solic-
ited and unsolicited) which stem directly
from the Contractor’s performance of work
under this contract for a period of (Con-
tracting Officer see 48 CFR 909.507-2 and
enter specific term) years after the comple-
tion of this contract. Furthermore, unless so
directed in writing by the Contracting Offi-
cer, the Contractor shall not perform any ad-
visory and assistance services work under
this contract on any of its products or serv-
ices or the products or services of another
firm if the Contractor is or has been substan-
tially involved in their development or mar-
keting. Nothing in this subparagraph shall
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preclude the Contractor from competing for
follow-on contracts for advisory and assist-
ance services.

(ii) If, under this contract, the Contractor
prepares a complete or essentially complete
statement of work or specifications to be
used in competitive acquisitions, the Con-
tractor shall be ineligible to perform or par-
ticipate in any capacity in any contractual
effort which is based on such statement of
work or specifications. The Contractor shall
not incorporate its products or services in
such statement of work or specifications un-
less so directed in writing by the Con-
tracting Officer, in which case the restric-
tion in this subparagraph shall not apply.

(iii) Nothing in this paragraph shall pre-
clude the Contractor from offering or selling
its standard and commercial items to the
Government.

(2) Access to and use of information. (i) If the
Contractor, in the performance of this con-
tract, obtains access to information, such as
Department plans, policies, reports, studies,
financial plans, internal data protected by
the Privacy Act of 1974 (56 U.S.C. 552a), or
data which has not been released or other-
wise made available to the public, the Con-
tractor agrees that without prior written ap-
proval of the Contracting Officer it shall
not—

(A) use such information for any private
purpose unless the information has been re-
leased or otherwise made available to the
public;

(B) compete for work for the Department
based on such information for a period of six
(6) months after either the completion of
this contract or until such information is re-
leased or otherwise made available to the
public, whichever is first;

(C) submit an unsolicited proposal to the
Government which is based on such informa-
tion until one year after such information is
released or otherwise made available to the
public; and

(D) release such information unless such
information has previously been released or
otherwise made available to the public by
the Department.

(ii) In addition, the Contractor agrees that
to the extent it receives or is given access to
proprietary data, data protected by the Pri-
vacy Act of 1974 (5 U.S.C. 552a), or other con-
fidential or privileged technical, business, or
financial information under this contract, it
shall treat such information in accordance
with any restrictions imposed on such infor-
mation.

(iii) The Contractor may use technical
data it first produces under this contract for
its private purposes consistent with para-
graphs (b)(2)(i) (A) and (D) of this clause and
the patent, rights in data, and security pro-
visions of this contract.

(c) Disclosure after award. (1) The Con-
tractor agrees that, if changes, including ad-

952.209-72

ditions, to the facts disclosed by it prior to
award of this contract, occur during the per-
formance of this contract, it shall make an
immediate and full disclosure of such
changes in writing to the Contracting Offi-
cer. Such disclosure may include a descrip-
tion of any action which the Contractor has
taken or proposes to take to avoid, neu-
tralize, or mitigate any resulting conflict of
interest. The Department may, however, ter-
minate the contract for convenience if it
deems such termination to be in the best in-
terest of the Government.

(2) In the event that the Contractor was
aware of facts required to be disclosed or the
existence of an actual or potential organiza-
tional conflict of interest and did not dis-
close such facts or such conflict of interest
to the Contracting Officer, DOE may termi-
nate this contract for default.

(d) Remedies. For breach of any of the
above restrictions or for nondisclosure or
misrepresentation of any facts required to be
disclosed concerning this contract, including
the existence of an actual or potential orga-
nizational conflict of interest at the time of
or after award, the Government may termi-
nate the contract for default, disqualify the
Contractor from subsequent related contrac-
tual efforts, and pursue such other remedies
as may be permitted by law or this contract.

(e) Waiver. Requests for waiver under this
clause shall be directed in writing to the
Contracting Officer and shall include a full
description of the requested waiver and the
reasons in support thereof. If it is deter-
mined to be in the best interests of the Gov-
ernment, the Contracting Officer may grant
such a waiver in writing.

(End of clause)

Alternate I: In accordance with
909.507-2 and 970.0905, include the fol-
lowing alternate in the specified types
of contracts.

(f) Subcontracts. (1) The Contractor shall in-
clude a clause, substantially similar to this
clause, including this paragraph (f), in sub-
contracts expected to exceed the simplified
acquisition threshold determined in accord-
ance with 48 CFR part 13 and involving the
performance of advisory and assistance serv-
ices as that term is defined at 48 CFR 2.101.
The terms ‘‘contract,” ‘‘Contractor,” and
‘‘contracting officer’ shall be appropriately
modified to preserve the Government’s
rights.

(2) Prior to the award under this contract
of any such subcontracts for advisory and as-
sistance services, the Contractor shall obtain
from the proposed subcontractor or consult-
ant the disclosure required by 48 CFR 909.507—
1, and shall determine in writing whether the
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interests disclosed present an actual or sig-
nificant potential for an organizational con-
flict of interest. Where an actual or signifi-
cant potential organizational conflict of in-
terest is identified, the Contractor shall take
actions to avoid, neutralize, or mitigate the
organizational conflict to the satisfaction of
the Contractor. If the conflict cannot be
avoided or neutralized, the Contractor must
obtain the approval of the DOE Contracting
Officer prior to entering into the sub-
contract.

(End of alternate)

[62 FR 40752, July 30, 1997, as amended at 74
FR 36368, 36378, 36380, July 22, 2009]

952.211 Clauses related to contract de-
livery or performance.

952.211-70 Priorities and allocations
for energy programs (solicitations):

As prescribed in 911.604(a), insert the
following provision in solicitations
that will result in the award of a con-
tract in support of DOE atomic energy
programs:

PRIORITIES AND ALLOCATIONS (ATOMIC
ENERGY) (APR 2008)

Contracts or purchase orders awarded as a
result of this solicitation shall be assigned a
[ 1DO-Rating; [ ] DX Rating; and certified
for national defense use in accordance with
the Defense Priorities and Allocations Sys-
tem (DPAS) regulation (15 CFR part 700)
(Contracting Officer check appropriate box.)

(End of provision)

[73 FR 10985, Feb. 29, 2008, as amended at 74
FR 36369, 36370, July 22, 2009]

952.211-71 Priorities and allocations
for energy programs (contracts).

As prescribed in 911.604(b), insert the
following clause in contracts and pur-
chase orders that are placed in support
of authorized DOE atomic energy pro-
grams pursuant to the Atomic Energy
Act of 1954, as amended:

PRIORITIES AND ALLOCATIONS (ATOMIC
ENERGY) (APR 2008)

The Contractor shall follow the provisions
of Defense Priorities and Allocations System
(DPAS) regulation (156 CFR part 700) in ob-
taining materials (including equipment),
services, or facilities needed to fill this con-
tract.

48 CFR Ch. 9 (10-1-10 Edition)
(End of clause)

[73 FR 10985, Feb. 29, 2008, as amended at 74
FR 36369, 36370, July 22, 2009]

952.211-72—952.211-73 [Reserved]

952.215-70 Key Personnel.

As prescribed in 915.408-70, the con-
tracting officer shall insert the fol-
lowing clause:

KEY PERSONNEL (DEC 2000)

(a) The personnel listed below or elsewhere
in this contract [Insert cross-reference, if ap-
plicable] are considered essential to the
work being performed under this contract.
Before removing, replacing, or diverting any
of the listed or specified personnel, the Con-
tractor must: (1) Notify the Contracting Offi-
cer reasonably in advance; (2) submit jus-
tification (including proposed substitutions)
in sufficient detail to permit evaluation of
the impact on this contract; and (3) obtain
the Contracting Officer’s written approval.
Notwithstanding the foregoing, if the Con-
tractor deems immediate removal or suspen-
sion of any member of its management team
is necessary to fulfill its obligation to main-
tain satisfactory standards of employee com-
petency, conduct, and integrity under the
clause at DEAR 970.5203-3, Contractor’s Or-
ganization, the Contractor may remove or
suspend such person at once, although the
Contractor must notify Contracting Officer
prior to or concurrently with such action.

(b) The list of personnel may, with the con-
sent of the contracting parties, be amended
from time to time during the course of the
contract to add or delete personnel.

[Insert List of Key Personnel unless listed
elsewhere in the contract]

(End of clause)

[66 FR 81008, Dec. 22, 2000, as amended at 74
FR 36369, July 22, 2009]

952.216 Clauses related to types of
contracts.

952.216-7 Allowable cost and payment.

As prescribed in 916.307(a), when con-
tracting with a commercial organiza-
tion modify paragraph (a) of the clause
at FAR 52.216-7 by adding the phrase
‘““‘as supplemented by subpart 931.2 of
the Department of Energy Acquisition
Regulations (DEAR),” after FAR sub-
part 31.2.

[74 FR 36369, July 22, 2009]
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